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Before a merger or acquisition even reaches the negotiation table, confidentiality is paramount. Companies exchange highly sensitive information — from financial details and intellectual property to strategic insights and trade secrets — and ensuring that this information remains secure can make or break a deal. 
A well-drafted Non-Disclosure Agreement (NDA) is critical here. Far from being a mere formality, an M&A NDA provides a foundation of trust, setting clear boundaries on how information can be used and detailing the consequences of breaching those boundaries.

For related content and products, don’t forget to check our M&A materials:
· Investment Banking Transactions Database
· LBO Model
· Merger Model
· FoF Model
· Real Estate Case Study	
and many more…

Template example
CONFIDENTIALITY AND NON-DISCLOSURE AGREEMENT
This Confidentiality and Non-Disclosure Agreement (the “Agreement”) is entered into on this ___ day of __________, 20, by and between Private Equity Bro (“Disclosing Party”) and ABC Capital Inc., a Delaware Corporation (“Recipient”), hereinafter individually referred to as a “Party” and collectively as the “Parties.”
WHEREAS, Disclosing Party and Recipient intend to explore a potential business transaction (the “Transaction”) involving confidential exchanges of certain information; and
WHEREAS, the Parties anticipate disclosing information that is confidential and proprietary in nature and seek to protect that information in accordance with the terms of this Agreement;
NOW, THEREFORE, in consideration of the mutual promises contained herein and other good and valuable consideration, the Parties agree as follows:

1. Definition of Confidential Information
“Confidential Information” shall mean all non-public, proprietary, or confidential information disclosed, whether orally or in writing, by Disclosing Party to Recipient or any of its Representatives, including but not limited to:
1. Financial data, statements, projections, and other financial information;
2. Business operations, strategies, pricing, sales, marketing, and advertising data;
3. Customer and supplier lists, contracts, and relationships;
4. Intellectual property, such as trade secrets, patents, designs, processes, and know-how;
5. Employee information, workforce composition, and organizational structures;
6. Any analyses, notes, summaries, compilations, or other documents derived from the disclosed information.
Confidential Information includes any other data that would reasonably be regarded as proprietary or confidential based on the nature of the information and industry standards.

2. Exclusions from Confidential Information
Confidential Information shall not include information that:
1. Is or becomes generally available to the public other than as a result of a breach of this Agreement by Recipient or its Representatives;
2. Was in Recipient’s possession prior to disclosure, as shown by documentary evidence, without obligation of confidentiality;
3. Is disclosed to Recipient by a third party who, to Recipient’s knowledge, is not prohibited from disclosing such information by contractual or legal obligation;
4. Was or is independently developed by Recipient without reference to or use of Disclosing Party’s Confidential Information, as demonstrated by documentary evidence.

3. Obligations of Confidentiality
Recipient agrees to:
1. Protect and safeguard all Confidential Information with at least the same level of care as it uses to protect its own confidential and proprietary information but no less than a commercially reasonable standard of care;
2. Limit disclosure of Confidential Information solely to its employees, advisors, or agents who need to know the information for purposes related to the Transaction (“Representatives”);
3. Ensure that all Representatives who receive Confidential Information understand and agree to abide by the confidentiality obligations in this Agreement;
4. Not use the Confidential Information for any purpose other than evaluating and facilitating the Transaction, including but not limited to, gaining a competitive advantage or for any commercial or operational purpose.

4. Legally Required Disclosure
If Recipient is legally required (by deposition, interrogatory, request for documents, subpoena, civil investigative demand, or similar process) to disclose any Confidential Information, it shall:
1. Promptly notify Disclosing Party in writing of such requirement, to the extent legally permissible, so that Disclosing Party may seek a protective order or other remedy;
2. Cooperate with Disclosing Party, at Disclosing Party’s expense, in its efforts to seek any protective order or other remedy;
3. Disclose only that portion of Confidential Information which, upon advice of counsel, is legally required to be disclosed.

5. Return or Destruction of Confidential Information
Upon conclusion of the Transaction discussions, or upon written request by Disclosing Party, Recipient shall:
1. Promptly return or destroy all documents, electronic files, and other media containing Confidential Information, including any copies thereof;
2. Certify in writing that such information has been destroyed, if so requested by Disclosing Party;
3. Retain only that portion of the Confidential Information that is required to comply with any applicable legal, regulatory, or internal record-keeping requirements, with the understanding that all retained information shall remain confidential.

6. Term of Confidentiality
This Agreement shall commence on the Effective Date and remain in effect for a period of two (2) years. However, Recipient’s obligations with respect to any trade secrets of Disclosing Party shall remain in effect for as long as such information qualifies as a trade secret under applicable law.

7. Non-Circumvention and Non-Solicitation
During the term of this Agreement and for a period of twelve (12) months following the termination of this Agreement, without prior written consent of Disclosing Party, Recipient shall not:
1. Directly or indirectly solicit or attempt to hire any employee of Disclosing Party involved in the Transaction;
2. Solicit or attempt to gain the business of any clients, customers, or contacts introduced during the course of the Transaction, except through standard, publicly available channels;
3. Engage in any transaction with parties introduced by Disclosing Party for purposes of the Transaction without prior approval from Disclosing Party.

8. No Transfer of Ownership Rights
Nothing in this Agreement shall be construed as granting Recipient any rights, title, or interest in or to any Confidential Information disclosed by Disclosing Party. All Confidential Information shall remain the exclusive property of Disclosing Party.

9. Remedies for Breach
Recipient acknowledges that a breach of this Agreement could result in irreparable harm to Disclosing Party for which money damages may not be an adequate remedy. Accordingly, Disclosing Party shall be entitled to seek injunctive relief, specific performance, or other equitable remedies for any breach or threatened breach of this Agreement, in addition to any other legal remedies available.

10. Governing Law and Jurisdiction
This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware, without regard to its conflict of laws principles. Any disputes arising out of or in connection with this Agreement shall be subject to the exclusive jurisdiction of the courts of the State of Delaware.

11. Miscellaneous
1. Entire Agreement: This Agreement constitutes the entire agreement between the Parties with respect to its subject matter and supersedes any prior agreements or understandings.
2. Amendment: Any amendment to this Agreement must be in writing and signed by both Parties.
3. Assignment: Neither Party may assign this Agreement without the prior written consent of the other Party.
4. Waiver: No waiver of any breach of this Agreement shall be deemed a waiver of any future breach of the same or any other provision.

IN WITNESS WHEREOF, the Parties have executed this Confidentiality and Non-Disclosure Agreement as of the Effective Date first written above.
Private Equity Bro
By: __________________________
Name: [Authorized Signatory]
Title: ________________________
Date: _________________________
ABC Capital Inc.
By: __________________________
Name: [Authorized Signatory]
Title: ________________________
Date: _________________________


Template – Walk-through
Introduction
The introduction sets the stage, clarifying the NDA’s purpose: to facilitate confidential discussions about a potential transaction between Private Equity Bro and ABC Capital Inc.
Here, the purpose and intentions are outlined, underscoring that the Parties will exchange sensitive information that needs safeguarding. This section frames the agreement as a means of protecting proprietary data and establishing trust early in the process.

1. Definition of Confidential Information
Purpose: This is the foundation of the NDA, defining precisely what information is considered “Confidential Information.” Without this definition, enforcing the agreement could become complicated.
What It Covers: This section lists typical types of confidential data that both parties might share during the transaction. Categories include financial records, operational strategies, intellectual property, customer details, and any other information that is sensitive or proprietary to Private Equity Bro. The last bullet point even includes any summaries or notes derived from this information, making it clear that not just original documents but also any generated analyses are protected.
Practical Note: Being specific about categories like “customer data” or “financial records” gives clarity without having to list each document individually. It’s broad enough to cover a wide range of documents but focused enough to avoid ambiguity.

2. Exclusions from Confidential Information
Purpose: This section prevents certain types of information from being classified as confidential, keeping the NDA realistic and enforceable. Not every piece of information shared should or can remain confidential — such as data that’s already public or knowledge that the recipient had independently.
What It Covers:
1. Public Information: Any data that’s already available to the public doesn’t fall under confidentiality, as it’s no longer proprietary.
2. Pre-existing Knowledge: Information that ABC Capital already possesses (with proof) is excluded to avoid redundancy.
3. Third-Party Sources: If ABC Capital legally obtains similar information from an independent third party, that information is not bound by this NDA.
4. Independent Development: This ensures that any knowledge ABC Capital develops independently, without referencing  Private Equity Bro’s confidential data, is also excluded.
Practical Note: These exclusions are standard in NDAs to avoid unnecessary restrictions. They allow the recipient to operate normally without worrying about breaching the NDA with information acquired independently or publicly available.

3. Obligations of Confidentiality
Purpose: This is where the meat of the NDA lies — it outlines the specific actions the recipient (ABC Capital) must take to protect the disclosed information.
What It Covers:
1. Safeguarding Information: ABC Capital is required to treat  Private Equity Bro’s confidential information with the same care it uses for its own sensitive data, or at least a “commercially reasonable” standard. This clause sets a clear standard of care.
2. Limited Disclosure: Only individuals within ABC Capital who need access to the information (like employees or advisors directly involved in evaluating the transaction) are permitted to view it.
3. Awareness and Agreement: Those with access to the information are made aware of their obligations under the NDA, adding another layer of security and accountability.
4. Use Restriction: The confidential information can only be used for evaluating or facilitating the transaction. This restriction prevents ABC Capital from using the data for any unrelated business purposes.
Practical Note: These obligations form the heart of confidentiality. By restricting access and usage, this section provides clear boundaries around how information should be handled within the receiving party’s organization.

4. Legally Required Disclosure
Purpose: This section provides a structured response if ABC Capital is legally obligated to disclose Private Equity Bro’s confidential information.
What It Covers:
1. Prompt Notification: ABC Capital must inform Private Equity Bro as soon as possible if there’s a legal requirement to disclose any confidential information. This gives  Private Equity Bro time to prepare or attempt to limit the disclosure.
2. Cooperation in Seeking Protections: If Private Equity Bro wants to seek a protective order or other legal remedy to limit the disclosure, ABC Capital agrees to assist.
3. Minimized Disclosure: Only the minimum necessary information should be disclosed, which prevents unnecessary exposure.
Practical Note: This is an essential provision, especially when regulatory or legal obligations are involved. It ensures that disclosure is limited and only done when strictly necessary, maintaining as much confidentiality as possible under the circumstances.

5. Return or Destruction of Confidential Information
Purpose: This section outlines what happens to confidential information after the discussions or transaction ends. It prevents confidential information from being unnecessarily retained by the recipient.
What It Covers:
1. Return or Destruction Requirement: Upon request, ABC Capital must either return or destroy all confidential documents, files, and any derivative information.
2. Certification of Destruction: If requested, ABC Capital may be required to certify that all confidential information has been destroyed, adding another level of accountability.
3. Limited Retention: ABC Capital can retain some information only if necessary for legal compliance, with the understanding that such retained information is still bound by confidentiality.
Practical Note: This section ensures that confidential data doesn’t stay unnecessarily with the recipient, which reduces risk after the transaction concludes. Certification of destruction can be a useful addition if there are heightened concerns over security.

6. Term of Confidentiality
Purpose: This defines how long ABC Capital is obligated to keep the information confidential. Setting a reasonable timeframe helps balance protection with practicality.
What It Covers: The standard term here is two years from the effective date, which is common in M&A NDAs. However, if trade secrets are disclosed, this confidentiality remains as long as they remain legally protected as trade secrets, providing a longer-term safeguard for proprietary data.
Practical Note: This section provides clarity on duration, ensuring that confidentiality obligations have an endpoint, except for critical data like trade secrets that may require longer protection.

7. Non-Circumvention and Non-Solicitation
Purpose: This section adds extra protections to ensure that ABC Capital doesn’t bypass Private Equity Bro to engage directly with its employees, clients, or other critical contacts.
What It Covers:
1. Employee Non-Solicitation: ABC Capital agrees not to solicit Private Equity Bro’s employees involved in the transaction.
2. Client and Contact Non-Solicitation: ABC Capital can’t solicit business from Private Equity Bro’s clients, customers, or other important connections disclosed during the transaction.
3. Enforcement Period: This provision lasts 12 months after the NDA ends, ensuring that these protections extend beyond the immediate transaction discussions.
Practical Note: Non-solicitation and non-circumvention clauses are valuable in M&A NDAs, particularly when there’s a risk of poaching employees or business relationships.

8. No Transfer of Ownership Rights
Purpose: This clause ensures that ABC Capital has no ownership rights over Private Equity Bro’s confidential information, even after disclosure.
What It Covers: All disclosed information remains Private Equity Bro’s property. This section clarifies that ABC Capital is granted access to the information only for the transaction and does not gain any rights to it.
Practical Note: Ownership rights are especially relevant when intellectual property is involved, as it avoids potential conflicts over IP ownership post-disclosure.

9. Remedies for Breach
Purpose: This section outlines what Private Equity Bro can do if ABC Capital breaches the NDA, ensuring enforceability.
What It Covers:
· Injunctive Relief:  Private Equity Bro can seek immediate court intervention to prevent further misuse of confidential information.
· Additional Remedies: Other remedies, including damages, are also available, ensuring comprehensive legal recourse.
Practical Note: Injunctive relief is a standard remedy in NDAs, particularly useful when breaches occur, as it allows for swift action to mitigate damage.

10. Governing Law and Jurisdiction
Purpose: This defines the governing law and jurisdiction in case of disputes, providing clarity on where and under which laws the NDA will be interpreted.
What It Covers: Delaware is chosen here as the governing state, a common choice due to its well-established business laws.
Practical Note: Specifying jurisdiction is critical in cross-border or interstate deals, as it clarifies where disputes will be settled and under which laws.

11. Miscellaneous
Purpose: These standard clauses tie up any loose ends, making sure the NDA is comprehensive.
What It Covers:
1. Entire Agreement: This is the full agreement, and any prior discussions or side agreements are not binding unless included here.
2. Amendment: Any changes to the NDA need to be in writing and signed by both parties.
3. Assignment: Neither party can assign the agreement without the other’s consent.
4. Waiver: A waiver of any breach doesn’t waive future breaches.
Practical Note: These clauses make the NDA cohesive and enforceable, tying up any potential gaps or ambiguities in interpretation.

Signature Section
Purpose: The agreement concludes with signatures, formalizing the terms and showing both parties’ consent.
What It Covers: Each party’s authorized representative signs, ensuring that both  Private Equity Bro and ABC Capital are legally bound by the NDA.


Disclaimer: 
This document is a fictitious example provided for informational and educational purposes only. The parties, entities, and agreement terms referenced herein are illustrative and do not reflect any real individuals or transactions. This sample should not be construed as legal advice or used as a substitute for legal counsel. Always consult a qualified attorney before drafting, signing, or relying on any legal agreement, particularly in the context of mergers and acquisitions.
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